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EXECUTIVE SUMMARY 

At its February Ordinary meeting, Council resolved to request that for its March meeting a 
full report be given concerning Part 3.2 of the Alice Springs (Management of Public Places) 
By-laws in its application to sealed containers of alcohol contained within an opened carton 
where some containers (whether they be cans or stubbies) had already been consumed. 
This is the Report. 

RECOMMENDATION  
That it be a recommendation to Council: 

That this report be received and noted. 

REPORT 

1. BACKGROUND 

At its February Ordinary meeting, Council resolved to request that for its March 
meeting a full report be given concerning Part 3.2 of the Alice Springs (Management 
of Public Places) By-laws in its application to sealed containers of alcohol contained 
within an opened carton where some containers (whether they be cans or stubbies) 
had already been consumed. 

The resolution arose from concerns expressed by Councillor Melky that Council 
Rangers may, in opening and pouring out containers in these circumstances, act 
beyond their powers as conferred by Part 3.2 and in particular by-law 49. 

2. DISCUSSION 

By-law 49 authorises an authorised person (including of course a Ranger), having 
reason to believe that an offence has been committed against By-laws 47 or 48, to 
seize any 'opened container' in the possession of a person believed to be 
contravening those by-laws or one or the other. The by-law then goes on to 
empower the authorised person to immediately empty the container. 

By-law 47 prohibits the drinking of liquor in a public place. By-law 48 prohibits the 
bringing on to a public place or the being in possession or control in a public place of 
any 'opened container' of liquor. 
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The key to Councillor Melky's concerns is the definition of 'container' in By-law 46: 
`container includes any cask, flask, bottle or can'. He argues that since a carton is 
not listed as a container, a Ranger's power does not extend to seizing and emptying 
the remaining contents of the carton which has been opened. 

I have to say that there is some force in Cr Melky's argument, particularly if regard is 
had to the fact that a carton is a common means of carrying around alcohol in Alice 
Springs; the argument being that if Council intended to include a carton as container 
for the purpose of Part 3.2, it would have so listed it in By-law 46. 

That argument ignores that Council may have simply overlooked including 'carton' 
when it drafted the by-law but that this may not matter anyway because the use of 
the word includes in By-law 46 means that it designed to admit other examples of a 
container; that is, in addition to those listed in this By-law. In my view, however, this 
contrary argument is weakened somewhat by the fact that By-law 49 does not state 
that an authorised person is empowered to seize, open and empty sealed 
containers which may be inside an opened container, a power which might perhaps 
be expected to be explicitly conferred had Council intended _a carton to be a 
container for the purpose of Part 3.2. 

The point, however, is that this question remains open until it is tested before and 
determined by a court. So, Council may be moved to itself clarify the issue by 
seeking to amend Part 3.2 to specifically list a carton as an example of a container 
and deliberately confer power of an authorised person to seize, open and empty 
sealed containers which may be inside an opened container. 

This is fine just so long that in doing so Council does not in fact and law act beyond 
its powers to make by-laws as conferred by Part 13.1 of the Local Government Act. I 
flag that there may be arguments put that such an amendment might be a step too 
far in that it infringes personal rights in an unreasonable way or to an unreasonable 
extent (see section 189(1)(d), LGA), is not consistent with basic principles of justice 
and fairness (see section 189(2)(f), LGA) or permits the acquisition of property 
which is not just (see section 257, LGA) or is on unjust terms (see section 50, 
Northern Territory (Self-Government) Act (Cth)). There may well be other 
arguments. They would also feature in any challenge to the current unamended Part 
3.2 in its argued application to seizing, opening and emptying sealed containers 
inside an opened carton. 

I am not saying that any of these arguments, alone or in combination, would 
necessarily prevail to prevent an amended Part 3.2 from being gazetted or 
subsequently lead to a successful court challenge. I suggest that it is all a question 
of balance and proportionality involving, amongst other things, an assessment of the 
mischief to which the amended Part is directed against the value of the alcohol 
tipped out. Certainly, should Council be minded to so amend Part 3.2, I would 
strongly advise further investigation into the legal basis of the proposed amendment 
including how it would complement, not duplicate, the present legal framework in 
Alice Springs controlling public drinking as well as looking at the powers of the 
police in the same circumstances. 

Cr Melky was also concerned that Council Rangers would incur criminal liability 
under the Northern Territory Criminal Code should they seize, open and empty any 
sealed containers of alcohol which remain in an opened carton. This is where I 
respectfully disagree with him. At common law in order to secure a conviction, in 
addition to proving that a person had carried out the physical elements of the 
offence for which they had been charged, it was necessary to show that the person 
had acted with mens rea or with what is commonly called a guilty or wrongful mind. 
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This mental element has been codified in the Territory as the fault element which 
varies according to the type of offence. For me, who is not admittedly a criminal 
lawyer, I view it as preposterous that a Ranger acting in the honest and reasonable 
belief that they were empowered under Part 3.2 to seize, open and empty sealed 
containers of alcohol happening to remain in an opened carton would possess the 
necessary mental element to be charged with an offence under the Code let alone 
to be found guilty. The only qualification that I would place on this view is if the 
Ranger was charged with a regulatory offence but by and large this is not what the 
Code is about. 

Ch urner 
COUNCIL SOLICITOR 

Rex Mooney 
CHIEF EXECUTIVE OFFICER 
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